STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
D. PAUL SONDEL,
Petitioner,
VS. Case No. 01-4887

DEPARTMENT OF CORRECTI ONS,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Don W Davis, Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, conducted the final hearing in this case
on February 26, 2002, in Tallahassee, Florida. The follow ng
appear ances were entered.

APPEARANCES

For Petitioner: Paul Sondel, pro se
2135 Victory Garden Lane
Tal | ahassee, Florida 32301

For Respondent: Gary L. Grant, Esquire
Department of Corrections
2601 Blair Stone Road
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUE

The issue for determnation is whether Petitioner was
subjected to discrimnation in the work environnment by the
Departnment of Corrections (Respondent) due to Petitioner's age in

viol ation of Section 760.10, Florida Statutes.



PRELI M NARY STATEMENT

Petitioner filed a Charge of D scrimnation against
Respondent with the Florida Conm ssi on on Human Rel ati ons ( FCHR)
on February 1, 2001, alleging discrimnation in regard to
Petitioner's application on the basis of his age.

On or about Novenmber 8, 2001, the FCHR issued its
Determ nati on: No Cause.

On or about Decenber 17, 2001, Petitioner filed a Petition
for Relief with the FCHR  Subsequently, on or about Decenber 21,
2001, the case was forwarded to the Division of Adm nistrative
Hearings (DOAH) for formal proceedi ngs.

During the hearing, Petitioner testified on his own behalf
and al so presented one exhibit. Respondent presented the
testinony of one witness and four exhibits. No transcript of the
proceedi ng was provi ded.

Both Petitioner and Respondent filed Proposed Recormended
O ders, both of which have been reviewed and considered in the
preparation of this Reconmended O der.

FI NDI NGS OF FACT

1. Petitioner, Paul Sondel, was born on August 13, 1928.
He was 72 years old at the tine that he applied for Respondent's
Position No. 01891/ Education Supervisor |I. His application was

timely received by Respondent personnel.



2. The mininmumqualifications for the educati on supervisor

were, inter alia, two years' teaching experience and possession,

or eligibility for a current professional State of Florida
Educator's certificate in adult or vocational adm nistration.

3. Mary Bass, a personnel technician for Respondent,
reviewed all applications for the education supervisor position
to make an initial determ nation as to whether applicants net
the required m nimum qualifications. She was not required to
t el ephone applicants concerning the mninmum qualifications and
relied solely upon the information contained on the enpl oynent
applications to make the initial determ nation of eligible
applications. She conpleted her review of all applications in
the sane manner. Further, her inspection was done w thout
regard to the ages of the applicants as set forth in the
applicati ons.

4. In reviewing Petitioner's application, Bass could not
det erm ne whether Petitioner, in fact, had two years of teaching
experience; nor could she determ ne that he currently possessed
or was eligible for a professional State of Florida educator's
certificate in adult or vocational admnistration. Since his
application did not contain information indicating that either
of these two mi nimum qualifications had been net, Bass
determ ned that Petitioner did not nmeet m ninmum qualifications

for the job and did not nerit further consideration. Had Bass



made a determination that Petitioner's application did neet
m ni mum qual i fi cati ons, such a determ nation woul d have nerely
permtted inclusion of his application with other eligible
appl i cant applications and woul d not have necessarily led to an
interview or obtai nment of the position by him

5. Based on Bass' initial screening of his application,
Petitioner was notified by Respondent personnel via letter dated
January 24, 2001, that he had not been selected for the position
of Education Supervisor 1.

6. As established by the evidence adduced at final
hearing, the individual eventually hired by Respondent for the
position at issue in these proceedi ngs had six years of teaching
experience and current possession of a State of Florida teaching
certificate. The age of this individual is not in evidence.

7. Mary Bass' determ nation that Petitioner's application
did not neet mninumqualifications for the position of
Educati on Supervisor 1, was based solely on a good-faith review
of Petitioner's application. Bass had no agenda that included
di spensing with Petitioner's application on the basis of his
age.

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has jurisdiction

over the parties to and the subject matter of these proceedi ngs.



9. Chapter 760, Florida Statutes, the "Florida Qvil
Rights Act of 1992," provides security fromdiscrimnation based
upon race, color, religion, sex, national origin, age, handicap,
or marital status.

10. The adverse effectuation of an enpl oyee’s
conpensation, conditions, and privileges of enploynent on the
basis of age is an unlawful enploynent practice.

11. The burden of proof rests with Petitioner to show a

prima facie case of enploynent discrimnation. After such a

showi ng by Petitioner, the burden shifts to Respondent to
articulate a nondi scrimnatory reason for the adverse action.
| f Respondent is successful and provides such a reason, the
burden shifts again to Petitioner to show that the proffered

reason for adverse action is pretextual. School Board of Leon

County v. Hargis, 400 So. 2d 103 (Fla. 1st DCA 1981).

12. The Suprene Court of the United States has recogni zed
that direct evidence of discrimnation is extrenely rare. As a

consequence, the Suprene Court in MDonnell Douglas Corp. V.

Green, 411 U S. 792 (1973), articulated a nmethod by which
conpl ai nants, such as Petitioner in this case, mght establish a
rebuttabl e presunption of discrimnation. That nethod requires
that Petitioner show (a) that he is a nenber of a protected
class; (b) that he has been subjected to adverse enpl oynent

action; (c) that he was treated differently than enpl oyees not a



nmenber of the protected class; and (d) that there is evidence of
a causal connection between Petitioner's protected status and
his disparate treatnent.

13. Petitioner has failed to offer credible evidence that
rejection of his enploynent application was based on his age.
As a consequence, it is concluded that Petitioner has not shown
t hat Respondent's rejection of his enploynent application was a
pretext to the exercise of enploynent discrimnation on the
basi s of age.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it i s RECOMVENDED:

That a final order be entered dismssing the Petition for
Rel i ef .

DONE AND ENTERED this 13th day of March, 2002, in

Tal | ahassee, Leon County, Florida.

DON W DAVI S

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wth the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of March, 2002.



COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

Gary L. Grant, Esquire
Depart ment of Corrections
2601 Bl air Stone Road

Tal | ahassee, Florida 32399

D. Paul Sondel
2135 Victory Garden Lane
Tal | ahassee, Florida 32301-8507

Ceci | Howard, General Counsel

Fl ori da Comm ssion on Human Rel ations
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.



